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STATEMENT OF THE INTEREST OF THE AMERICAN POSTAL
WORKERS UNION, AFL-CIO (APWU)

The American Postal Workers Union, AFL-CIO (APWU) represents mote
than 200,000 employees of the United States Postal Service emplqyed in the Clerk,
Maintenaice, and Motor Vehicle crafts, and in several smaller units of employees.
As the collective bargai{ling representative of these employees, the APWU has
entered into successive collective bargaining agreements with the Postal Service,
known as National Agreements, beginning in1971. The most recent National
Agreement is the 2010 National Agreement that expires May 20, 2015.

As explained in more detail below, the APWU National Agreement incl_udes
Auticle 19, which incorporates by reference the ELM provisions that are the subject
of the Board's Notice of Oppottunity to File Amicus Briefs. The National
‘Agreement also incorporates by reference other pertinent postal handbooks and
manuals. Because the APWU National Agreement governs the availability of
suitable work for injured workers performing work within APWU bargaining units,
and because restoration of injured workers often implicates mare than one postal
bargaining unit, including APWU bargaining units, the APWU has a unique |

perspective on and direct interest in, the matters under consideration by the Board.

2

£ 4 Sh00 ON , ' : WATESL 1107 9Ny



Accordingly, the APWU appreciates the opportunity to submit its views to the
Board as Amicus and hereby respectfully submits the following Brief for the

Board’s consideration.

ISSUE ONE

May a denial of restoration be “arbitrary and capricious" within the meaning of 5
CFR 353.304(c) solely for being in violation of the ELM, i.e., may the Board have
jurisdiction over a restoration appeal under that section merely on the basis that the
denial of restoration violated the agency's own internal rules? '

In posing this question, the Board bas made reference to several regional
arbitration awards decided under the collective bargaining agreement between the
National Association of Letter Carriers and the United States Postal Service. In
each of those cases, the arbitrator found that Postal Service had, after a long period"
of accommodating an injured employee by providing work within the empioyee’s
medical limitations, abruptly applied an additional requirement for restoration that
made it impossible for the employee to qualify for restoration. In each of these
cases the Postal Service had unilaterally implemented its “National Reassessment

Program” under which all restoration assignments were re-examined to determine
g 241
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whether they constituted “necessary work.” Applying this criterion, with(;ut any
other change in relevant circumstances in these cases, the agency reassigned work
away from the employees who had previously been accommodated and eliminated
their duty assigmﬁents. In each of these cases the work continued to be available
and continued to be performed by other postal employees notwith_standing the
agency’s contention that it was not “operationally necessary” to combine_ the work
into a single duty assignment for the employee who previously had been
accommodated. '

Thus, in cach of the referenced arbitration cases, the arbitrator held that the
Postal Service had violated the collective bargaining agreement by reassigning
work that previously had been assigned to permit r‘estoration-when it did so without
any justifying change iﬁ relevant circumstance. If the appellant makes a non-
frivolous allegation that the Postal Service reassigned work that had been assigned
to permit restoration and did so without any change in relevant circumstance, we

would urge the Board to find that the appellant made a sufficient allegation that the

-

! Eisenmenger Award at 29, 31; Sherman Award at 29-30; Dufty Award at 6;
Monat Award at 8.
"
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action of the agency was arbitrary and capricious within the meaning of 5 C.F.R.
353.304(c).

This is not to sdy, however, that every decision to deny restoration that may
violate a collective bargaining agrecment is arbitrary and capricious. In this

regard, the circumstances in Latham v. United States Postal Service, No. DA-0353-

10-0408-1-1; 2010 MSPB LEXIS 5155 (S¢ptember 2, 2010) provide a useful
counterpoint to the arbitration awards referenced by the Board. In that case, the
circumstances had changed. As the Administrative Judge obsetved (id., at 2):

the agency reported that because of various market factors there has
been an unprecedented reduction in the agency's workload; that less mail to
be delivered means that there is less work at the agéncy; and that the agency
instituted the NRP to review all rehabilitation and limited duty assignments
to ensure that such employees were pesforming operationally necessary tasks
within their medical restrictions, The agency indicated that the appellant was
subject to the NRP review and, based on his medical restrictions and the
operationally necessary tasks identified at his facility and within his local °
- commuting area (50 miles), the appellant was informed that there was no
work available. AF Tab 6.

Thus, the agency’s determination that it could not continue to provide restoration

to the employee resulted in part from a change in circunstances, an unprecedented
}educt1011 in the agency’s workload. In contrast to the circumstances in the
referenced arbitration cases, the employee did not show that the work he had been

5
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doing continued to be done and had merely been taken away frorh him and
reassigned to other employees. Furthermore, also in contrast to the 1_'ef'ei‘enced
arbitration cases, the agency provided evidence that it had taken a series of steps in
an effort to find work within the employee’s medical restrictions. On those facts;
the Administrative Judge found that the agency’s denial of restoration was not
arbitrary and capricious.

In our view, the denial of jurisdiction in the Latham case is correct for two
reasons. Firgt, given the changed circumstances in that case and the fact that the
agency showed that it ;nade a purposeful and thorough search for suitable work
within the employee’s normal commuting area, it hardly can be said that the‘
agency’s actions were arbitrary and capricious, Accordingly, the Board lacks
jurisdiction under Section 304(c).

Second, this case well iltustrates the reason why the Board has not been
given jurisdiction over mere contract violations. Not every violation of an
agency’s rules concerning res_toration of injured worlkers to duty is an arbitrary oz
capricious act.” Whether or not the implementation of the National Reassessment

Program was itself a violation of the collective bargaining agreement is a subject
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that must be left for resolution by the Postal Service and the unions representing its
employees. That resolution may come either in collective bargaining or, if
necessary, through arbitration, In any event, such contract violation disputes are
not within the Board’s jurisdiction. Absent evidence that the agency acted
arb'itrarily and capriciously by, for example, denying 1'e§toration by applying a new
criterion without any justifying circumstantial change, the Board lacks j‘urisdiction

to review the agency’s action, ‘ )
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ISSUE TWO

What is the extent of the agency's restoration obligation under the ELM, i.e., under
what circumstances does the ELM require the agency to offer a given task to a
given partially recovered employee as limited duty work?

 We address this issué primarily to emphasize one central point: The
provision of limited duty or a permanent rehabilitation assigmnent that includes
work within an APWU bargaining unit must be done in accordance with the
seniority provisions of the APWU National Ag1’eexnexlt.2 Neither the FECA nor
the ELM permits violation of the National Agreement as a means of providing
restoration rights. The pertinent FECA regulations, 5 IiS.C. § 353.301(d) make |
express reference to reasonable accommodation of handicapped individuals under

the Rehabilitation Act:

*We observe that the Board seems to be using the term “limited duty” to
refer to duties assigned to partially disabled employees who are covered by S
C.F.R. 353.301(d) regardless of the duration of their disability and regardless of
whether their partial disability is permanent. In the cases consolidated for this
docket, and in the arbitration cases referenced by the Board, the employees
involved have been partially disabled for a substantial period.

Under the Postal Service’s Employee and Labor Relations Manual (ELM),
“limited duty” is used to refer to assignments for employees who are still
recovering, and the term “rehabilitation assignment” is used to refer to assignments
for employees whose partial disabilities are considered to be permanent,

8
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(d) Partially recovered. Agencies must make every cffort to restore in the
local commuting area, according to the circwnstances in each case, an
individual who has partially recovered from a compensable injury and who
Is able to return to limited duty. At a minimum, this would mean treating
these  employees substantially the same as other handicapped
individuals under the Rehabilitation Act of 1973, as amended. (See 29
U.S.C. 791(b) and 794.) If the individual fully recovers, he or she is entitled
to be considered for the position held at the time of injury, or an equivalent
one. A partially recovered employee is expected to seek reemployment as
soon as he or she is able.

[Emphasis added here.] The reference to the Rehabilitation Act makes it.clear that
restoration under FECA does not permit violation of the seniority provisions of a
collective bargaining agreement. As the Supreme Cowt observed in U.S. Airways
v. Barnett,- 535 U.S. 391, 403-404 (2002), the lower courts have unanirﬁously
found that collectively bargained seniority trumps the need for reasonable
accommodation in the context of the ... Rehabilitation Act.” [Citations omitted.]’
IT hus, the FECA regulations, by expressly incorporating by reference standards for
accomunodating handicapped individuals under the Rehabilitation Act, make
provision for deference to collectively bargained seniority,

Moreover, Postal Service Handbooks and Manuals, including the ELM,

*Under the Americans With Disabilities Act, the Court held in Barnett, the fact that
an assighment would violate the rules of a seniority system ordinarily means that
the accommodation is not a reasonable one. Id., at 403,

9
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expressly recognize the need to comply with the National Agreement, For
example, the meaning of the phrase “u‘éating these employees substantially the
same as other handicapped individuals under the Rehabilitation Act of 1973, is |
explained in Postal Service Handbook EL-307, “Reasonable -Accommodation, An
Interactive i’rocess.” That Handbook provides: . |

Section 1-5.2, at pp. 5-6 Determining What is Reasonable

... An accommodation is not reasonable when it ... creates a job
where none exists, violates the seniority provisions of a collective
bargaining agreement, reallocates or eliminates essential job
functions, ot otherwise substantially changes the findamental nature
of a job.

* Ok ko ox

Section 2-2 4, at p. 12 Step Four: Determining the Reasonableness of the
Accommodations and Select Options.

.. » Consider whether the proposed accommodation would:
# ok ¥ R ow

violate the terms of a collective bargaining agreement.
‘- k ook ok A K

Section 2-2.4.3, p. 13 Determining the Impact on Collective Bargaining
Agreements

The Postal Service is not required to adopt an accommodation that
would violate the terms of a collective bargaining agreement.
Accordingly, if the accommodation involves a job restructuring, job

10
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reassigiment, work schedule modification, or placement in a light-

duty job, you must determine whether the proposed accommodation

would violate the terms of a collective bargaining agreement,

The restoration to duty provisions in Part 546 of the ELM also make
express provision for compliance with the National Agreement. But any
consideration of what the ELM requires of the Postal Service must begin
with a fundamental proposition stated in Article 19 of the collective
bargaining agreements between the Postal Service and its major unions.
Handbooks and manuals may not violate the National Agreement. Thus,
Article 19 provides, in pettinent part:

ARTICLE 19
HANDBOOKS AND MANUALS

Those parts of all handbooks, manuals and published regulations of the
Postal Service, that directly relate to wages, hours or working conditions, as
they apply to employees covered by this Agreement, shall contain nothing
that conflicts with this Agreement, and shall be continued in effect except
that the Employer shall have the right to make chanpges that are not
inconsistent with this Agreement and that are fair, reasonable, and equitable.
[Emphasis added here.] Accordingly, some parameters of the Employee and Labor

Relations Manual, including provisions related to restoration to duty, are

11
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determined by the applicable collective bargaining agreement.”

The ELM repeatedly emphasizes that its provisions relating to injury
compensation are intended to comply with the Federal Employees Compensatior,
Act, SUS.C. 8101, et seq. (FECA). Thus, Part 540 of the ELM provides, in pi
540 Injury Compensation Program
541  Overview
541.1 Background
541.11.Law

Under the prdvisions of the Postal Reorganization Act, 39 U.S.C. 100> i«

all employees of the United States Postal Service are covered by the Ferizr
Employees’ Compensation Act (FECA), 5 U.S.C, 81.

TR

546 Reaésignment or Reemployment of Employees Injured on Duty

546.1 Law

By virtue of the fact that Article 19 requires that handbooks and manuals te
continued in effect, the union has a right to enforce handbooks and manual:
through the grievance-arbitration procedure, In that sense, handbooks and v v
are incorporated by reference into the collective bargaining agreement. Haowe .
when a provision of a handbook or manual conflicts with a provision of th
collective bargaining agreement, the handbook or manual provision in questic
invalid.

12
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546.11 General

The Postal Service has legal responsibilities to employees with job-related
disabilities under 5 U.S.C. 8151 and the OPM regulations as outlined below.

kosk ot sk osje o
Likewise, the Postal Service Handbook EL-505 provides, in part:
Procedures

¢ .

Limited Duty Prograimn

When a limited duty program is needed...

Obligation: Assigning Employees to Limited Duty Positions

The USPS has legal responsibilities to employees with job-related disabilities
under OPM regulations. Specifically, with respect to employees who partially
recover from a compensable injury, the USPS must make every effort to assign the
employee to limited duty consistent with the employee’s medically defined work
limitation tolerance. The USPS, in assigning employees to lintited duty, must
minimize any adverse or disruptive impact on the employee (ELM 546.141),

L B I O

Thus, a primary purpose of ELM Part 546 is to comply with the FECA by

making provision for the assignment of injured employees to limited duty or

13
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permanent rehabilitation assignments. Part 546 also emphasizes the fact that its
provisions must be applied in compliance with the applicable collective bargaining

agreement:

546,2 Collective Bargaining Agreements
546,21 Compliance

Reassignment or reemployment under this section must be in compliance with
applicable collective bargaining agreements. Individuals so reassigned or
reemployed must receive all appropriate rights and protection under the newly
applicable collective bargaining agreement.

546.22 Contractual Considerations
546.221 Scope

Collective bargaining agreement provisions for filling job vacancies and giving
promotions and provisions relating to retreat rights due to reassignment must be
complied with before an offer of reassigument or reemployment is made to a
cwrrent or former postal employee on OWCP rolls for more than | year,

546.222 Reassignment or Reemployment

A partially recovered current or former employee reassigned or reemployed to a
different craft to provide appropriate work must be assigned to accommodate the
employee's job-related medical restrictions. Such assignment may be to a residual
vacancy or to a position uniquely created to fit those restrictions; however, such
assigniment must not impair seniority rights of PTF employees. ...

Yook ok oW ok

The fact that the applicable collective bargaining agreement takes

14
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precedence over the terras of the ELM also has been confirnied by a national-level

arbitrator in a case brought by the National Association of Letter Carriers to

enforce Section 546.141 of the ELM. In that case, Arbitrator Carlton Spow

confirmed the right of the APWU to insist that seniority rights established under its

collective bargaining agreement be complied with when the Postal Service assigns

APWU bargaining unit work to a letter carrier needing a rehabilitation assighment

Gl

under Part 546 of the ELM. The employee had been restored to duty as a part-time

flexible employee in an APWU bargaining unit, The NALC had filed a grievance

arguing that the letter carrier should have been restored to a full-time assignment,

not as a part-time flexible.

Arbitrator Snow found that the restored letter cartier’s contractual rights had
g

been vielated, but in doing so he cautioned the Postal Service that it could not

violate the APWU collective bargaining agreement in order to accommodate the

injured letter carrier. Arbitrator Snow ruled:

Q

Rights of letter carriers and clerks are no longer determined
collectively. Management must be diligent in being certain that it can
keep promises it makes to each craft. If promises to one craft infringe
on rights of another, the Employer is obligated to negotiate the
authority to implement such rights within the craft whose rights are
being infringed, The APWU is correct in asserting that those

15
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reassignments and reemployment decisions under Section 546 of the
ELM must be accomplished in accordance with commitments made
by mmanagement in the APWU agreement. Simply because complying
with one agreement would violate the other does not relieve
management of its obligation to comply with both. :

In order to comply with ELM Section 546.14 [(a), the Employer is not
permitted to change the status of a disabled employee when switching
crafts; but if the employee is a full-time regular worker and there are
part-time flexible workers in the gaining crafl, then reassigning the

employee as a full-time regular worker could violate conversion rights
of part-time flexible employees 1u the egaining craft., '

Such an assessment, however, must be based on the APWUS
agreement with the Fmployer. not that of the NALC...

(Appendix A to this Amicus Brief, at 23) [emphases added here]. This decision by
Arbitra@ Snow, unlike the regional awards referenoed by the Board in its Notice
of Opportunity to File Amicus Briefs, is a national-level award that has binding
precedential effect on the USPS, the NALC and the APWU.”

Thus, it is clear that the seniority provisions of the APWU collective

bargaining agreement are valid and must be applied. They are not modified by,

*None of the regional awards referenced by the Board dealt with issue of
compliance with the APWU National Agreement in the situation where a letter
carrier i8 seeking restoration to work that mcludes work in an APWU bargaining

unit,
16
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and cannot be violated by applying, either the FECA regulations or the ELM

provisions concerning limited duty and rehabilitation assignments.

CONCLUSION

For the reasons stated above, the Board should hold that if the
appellant made a non-frivolous allegation that the Postal Service reassigned work
that had been assigned to perinit restoration and did-so without any change in
relevant circumstance, then the appellant made a sufficient allegation that the
action of the agency was arbitrary and capricious within the meaning of 5 C.F.R.
353.304(c) and the Board has jurisdiction. In cases in which relevant
circumstances have changed, such as in the case of excessing of employees due to
loss of mail volume, and the appellant is contending that because the Postal
Service made use of the NRP ¢riteria it violated the ELM or otherwise violated the
applicable collective bargaining agreement, such an allegation of contractual
violations is not a rion-frivolous allegation of arbitrary and capricious behavior
within the meaning of 5 C.F.R. 353.304(c). Such cases should be resolved on a

case-by-case basis under the terms of applicable collective bargaining agreements.

17
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61

under the ELM, it is important for the Board to recognize that this is fundamental:

With regard to the question of the agency’s restoration obligation

a contract question, that the ELM and the EL-505 Handbook cannot conflict wit,

and nust be read in harmony with any applicable collective bargaining agreeiic

and that the application of the ELM may require the interpretation and apbiic \ion

of more than one collective bargaining agreement.

4
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Respectfully submitted,
Daftryl J

D CI [WARTZ &
ANDERSON, P-.C.

DC Bat # 154567 _
1300 L Street, NW, Suite 1200
Washington, D.C. 20036
202.898-1707 (0)
danderson@odsalaw.com
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NATIONAL ARBITRATION PANEL

In the Matter of Arbitration )
| )
between ) Grievant; B, Tate .
_ )
UNITED STATES POSTAL ) Post Office: Memphis, Tennessee
SERVICE )
) Case No. HO4N-4H-C 96020200
and )
)
NATIONAL ASSOCIATIONOF )
LETTER CARRIERS )
‘ )
with )
)
AMERICAN POSTAL WORKERS )
UNION )
(Intervenor) )
BEFOQRE: Carlton J. Snow, Professor of Law
APPEARANCES: For the Employer: Mr. John W. Dockins

Mr. Richard A, Murmer
Forthe NALC:  Mr, Keith Secular

For the APWU; M, Darrell Anderson
Ms. Melinda Holmes

PLACE OF HEARINGS:  Washington, D,C.

' DATES OF HEARINGS: September 17, 1997
April 21, 1998

POST-HEARING BRIEFS: August 17, 1998 '
CONTRACT YEAR:  1994-98

TYPE OF GRIEVANCE: Contract Interpretation
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AWARD

Haviné camfui]y considered all evidence submitted by the parties
concemning this métter, the arbitrator concludes that the Employer violated
its agreement with the National Association of Letter Carriers when it
reassigned a full-time regular, partially disabled, current employee of the -
Carrier craft to the Cletk craft as a part-time ﬂéxible worker, In accordance
with the agreement of the parties, the issue of remedy is remanded to all.the
parties so that they may attempt to agree on a negotiated settlement. The
arbitrator shall retain jurisdiction in this matter for 90 days from the date oi;
the report in order to resolve any problems resulting from the remedy in the
award. It is so ordered and awarded,

Respectfully submitted,

(4K, )

Carlton J. Snow
Arbitrator

Date: ({~Y “cf‘g/
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NATIONAL ARBITRATION PANEL
IN THE MATTER OF
ARBITRATION
between

UNITED STATES POSTAL
SERVICE

ANALYSIS AND AWARD
AND

NATIONAL ASSOCIATION OF Arbitrator

LETTER CARRIERS
with
AMERICAN POSTAL WORKERS
UNION
(Intervenor): -

(B. Tate Grievance)

)

)

)

)

)

)

)

)

¥

)) Carlton I. Snow

)

)

)

)

)

)

)
(Case No. H94N-4H-C 96090200) )

13 INTRODUCTION -

This matter came for hearing pursuant to a collective bargaining
apreement between the parties effective from June 12, 1991 through
November 20, 1994 and extended through November 20, 1998, Hearings

occurred on September 17, 1997 and April 21, 1998 in a conference room of
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the Postal Service headquarters located at 475 L'Enfant Plaza in
Washington, D.C. Messts. John Dockins and R.ich‘ard Murmer, Labor |
Relation Specialists, represented the United States Postal Service. Mr.
Keith Secular of the Cohen, Weiss, and Simon law firm in New York, N.Y.
represented the National Association of Letter Carriers. Mr, Darrell
Andecson and Ms, Melinda Holmes of the O'Donnell, Schwartz, and
Anderson law firm in Washington, D.C. represented the American Postal
Workers Union, as Intervenor.

The hearing proceede'd in an orderly manner, There was a full
opportunity for the parties to submit evidence, to examin¢ and cross-
examine witnesses, and to argue the matter, All witnesses testified under
path as adnﬁnistered by the arbitrator. Ms. Bethany Schields of Diversified
Court Reporting Services, Inc. recorded the proceedings for the parties and
submit‘ted a transcript of 153 pages. The advocates fully and fairly |
represented their respective parties. |

Thete were no challenges to the substantive or procedural arbitrability
of the dispute, 'and the parties agreed that the matter propetly had been
submitted to arbitration. In the event that the Union prevailed, they

petitioned the arbitrator to remand the matter to the parties for formulation

5900 ON _ Wabe L
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of a remedy. The arbitrator officially closed the hearing on August 17, 1998

after receipt of'the final post-hearing brief in the matter.

1. STATEMENT OF THE ISSUE

The issue before the arbitrator is as follows:

Did the Employer violate the parties’ agreement by
assigning the grievant to the Clerk Craft as a part-time flexible
employee rather than as a full-time regular employee? If so,
what is an appropriate remedy?
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IIT. RELEVANT CONTRACTUAL PROVISIONS

ARTICLE 12 - PRINCIPLES OF SENIQRITY, POSTING,
AND REASSIGNMENTS.

Section 12,4.A A primary principle in effecting reassignments
will be that dislocation and inconvenience to employees in the
regulard work force shall be kept to a minimum, consistent
with the needs of the service. Reassignments will be made in
accordance with this Section and the provisions of Section §
below.

ARTICLE 19 - HANDBOOKS AND MANUALS

" Those parts of all handbooks, manuals and published
regulations of the Postal Service, that directly relate to wages,
hours or working conditions, as they apply to employees
covered by this Agreement, shall contain nothing that conflicts
with this Agreement and shall be continued in effect except
that the Employer shall have the right to make changes that ace
not inconsistent with this Agreement and that are fair,
reasonable, and equitable.

STATEMENT OF FACTS

Factual disputes are not the focal point of this case. It is reassignment

rights of partially disabled employees that are at issue in the dispute. The |

grievant was a full-tine Letter Carrier who sustained an on~the-job injury

which prevented her from performing regularly assigned duties,

Management responded by placing her on limited duty status in the Letter

%) ON 2l
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Caniet craft. The Employer ultimately offered the grievant a “rehabilitation
job offer” according to which she would be permanently reassigned to a
“modified PTF" position in the Clerk craft. Management told her that, if
she did not accept the position, her OWCP benefits might be terminated.
‘The grievant accepted the position wunder protest,

The National Association of Letter Carriers challenged the
Employer’s action by filing a grievance, What the NALC wanted the
Employer to do was to withdraw its offer of a “part-time flexible clerk”
position, and the NALC asked that the grievant be maintained in her current
craft and job status. The NALC also sought reimbursement for all Jost
wages and benefits. Ultimately, the grievance came to Step 4 of the
grievance procedure. When the parties were unable to resolve their
differences, the matter proceeded to arbitration at the national level.

At the arbitration hearing, the parties agreed to limit the issue before
the arbitrator to whether or not the Employer permanently may reassign an
injured, full-time letter carricr to a part-time, flexible position in lieu of

assigning the individual to a full-time, regular position in another crafi.
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V. POSITION OF THE PARTIES

A.  The National Association of Letter Carciars

The Natjonal Association of Letter Carriers argues that the Employer
violated its obligation under ELM Section 54_6.141' by permanently.
reassigning the grievant to a part-time flexible position. According to the
Union, the text and purpose of ELM Section 546.141(a)
requires mmageﬁent to minimize any adverse or disruptive impact on
employees, Itis the belief of the Union that this obligation prevents the
Employer from reassigning the grievant as a parf-time flexible employee.

It is the position of the NALC that, when management realizes an
injured, full-time regular letter carrier is pennanently disabled, only two
options exist. The Employer may allow the employee to continue in limited
duty sta'tus in the Letter Carrier craft on an open-ended basls, assigning him
or her to available work in accordance with ELM Section 546.141(a)

‘criteria. Alternatively, the Employer may offer the individual a permanent
reassignment to a full-time, regular position in another craft, provided that
the location a.nci schedule of the position meet criteria set fonh in ELM
Section 546.141. it is the belief of tﬁe Union that the Employer may not |
reassign an employee to a part-time flexible position in another craft

because such an assignment effectively strips the employee of protection set
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forth in ELM Section 546.141(z) and, therefore, is inconsistent with a 1979
settlement agreement betweeﬁ the parties which resulted in the language of
BLM Section 546.141(a).

It is the position of the Union that national-level arbitration precedént
supports its position in this case. According to the Union's viewpoint, two
prior c#scs held that management’s assertion (that an inju:éd employee may
be demoted to part-time flexible stafus) necessarily imply that protections
etnbodied in ELM 5456.141(a) become inapplicable at the point |
management determines that an Injury is pclﬁiaﬁ&nt and thet an employee
must be reassigne_d‘ Morcover, the Union comendg that case law on which
the Employer relies is distinguishable because the carlier precedent involved
a former employee being reinstated, rather than a currently employed
eraployee being reinstated, as is the case at hand.

It is also the belicf of the NALC that issues argued by the APWU at
the arbitration hearing are not really in dispute before this arbitrator. Relief
sought by the NALC In this case js a return of the grievant to the Letter
Carrier craft, and this action does not adversely affect any APWU clerk f:raﬁ
employee, in the opinion of the NALC. It is the contention of the NALC
that arguments put forth by the APWU in the case ere ou‘tside the scope of

the present grievance and should not be addressed by the arbitrator.
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B.  The Amecican Pastal Workers Union

It is the position of the American Postal Workers Unjon that, when
reassigning a lefter carrier to work in an APWU craft pursuant to ELM
Section 546, the Employer must make the assignment in a manner that
complies with the APWU Natlonal Agreement, This assumes that such
assignments do not impair conversion rights of part-time flexibje
employees. Accordingly, the APWU contends that, if a pattially recovered
letter cartier is assigned to perform clerk work in a location where part-time
ﬂexible‘clerks are working, the letter carrier must become a part-time
flexible clerk.

It is the belief of the A;PWU that Section 546 of the ELM as well as
the EL~505 Handbook require this result. The Handbook, according to the
APWU, requires compiiancé with the National-Agreément of the APWU
when a'Jetter carrier is assigned to perform clerk work. The Union also
contends that a letter carrier injured on duty and partially recovered may
seek assignment as a full-time regular clerk by applying for such assignment
pursuant to Article 13 of the NALC National Agreement, Under that
contractual provision (which the parties have agreed may be applied as
though the NALC and APWU were still engaged in joint bargaining), part-

time flexible conversion privileges may not be adversely affected because
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the full-time vacancy created by the reassignment would be posted for bid

by employees in the APWU bargaining unit.

C.  The Employer

The Employer argues the claim of the NALC that placing a letter
carrier into the cletk craft as a part-time flexible worker violates the
National Agreement is an unsubstantiated assertion of the NALC.
Management contends that there is no contractual language to éuppon thel :
NALC’s position and that representatives of the NALC must bargain for the
“fyll-time status” guarantee being sought by the Union. The belief of the
Employer is that for the NALC to prevail wéuld, in cffect, constitute a
rawriting of the parties’ agreement. Additionally, the Employer contends
that ELM Section 546 is silent with regard to the status of reassigned
employees and that, absent contractual language to the contrary, this is an
area of decision-making reserved to managernent pursuant to Article 3 of
the parties' agreement.

It is also the position of the Employer that prior national arbitration

awards are dispositive of the issue before the arbitrator, Moreover, the
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Employer contends that settlement negotiations leading to the formulation
of ELM Scction 546.141(a) are not relevant in this arbitration proceeding.
The Employer also contends that, becauss an employee’s status on

reassignment was not discussed in the 1979 settlement negotiations, the
relevance of the negotiation is suspect in this proceeding. It is the position
of the Employer that relevant ELM language is clear and that nothing in
postal regulations or the.National Agreement Vith the NALC gives a letter
carrier a ;:ontracmal right to retain full-time status when recg’wing 8 Cross-
crafi reassignment. Accordingly, the Employer contends that the grievande

must be denied.
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VI. ANALYSIS

A.  Contextualizing the Dispute

At issuc in this L_iiSpute are reassigrunent rights of partially disabled
employees who sustaln injuries on the job. The National Association of - .
Letter Carriers argued that, if an emp)loyee injured on the job was a full-time
regular employee, such a worker, then, must be transferred to a fu)l-time,
regular position in another craf if a cross-craft transfer is necessary. The
Employer, on the other h:and, argued that, vhile normally it might agree
with such a decision, 8 prior arbitral decision specifically held that ¢ross-
craft transferees must enter the craft as part-time flexible employees if part-
time flexible employees already are in the gaining craft. Otherwise,
conversion rights of part-time flexible employees in the gaining craft are
violatéd. Adding a layer of complexity to the issue is the belief of the
American Postal Workers Union that, since the two.unions no longer -
bargain jointly, it is necessary for the APWU to intervene in drder to be
certain that jts bargaining unit members are protected. It is the contention
of the APWU that all incoming cross-craft transfers of partially disabled
employees must enter the craft as pari-time flexible employees if there
already ere part-time flexible employees in the clerk crafl of that

Instaliation,

11
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The departure point in unraveling the disagreement must begin with
any relevant contractual language, In this case, language to be reviewed is
drawn from a regulation found in ELM Section §46.1 41(a), The regulation

states: | |

Current Employees, When an employee has partially overcome
a compensable disability, the USPS must make every effort
toward assignhing the employee to limited duty consistent with
the employee’s medically defined work limitation tolerance
(se¢ 546.611). In assigning such limited duty the USPS should
minimize any adverse or disruntive impact on the employee,
The following considerations must be made in effecting such
limited duty assipnments. (See NALC's Exhibit No. 2, p. 2,
emphasis added.)

The regulation, then, prdvides a detailed guideline and order of preference
fbr locating and assigning work for partially recovered current employees.

At the care of the dis;iute with regard to ELM Section 546.141(;1) is.
the meaning of Janguage in the provision which requifre‘s the Employer to
“ninimize any adverse or disruptive impact on the employee.” To gain a
better understanding of what was anticipated when management drafted the
language, it is necessary 1o review its history. Quoting Arthur Corbin, the
great scholar on contract law, Justice Traynor of the California Supreme
Court observed:

The meaning of particular words or groups of words varies

with . ., vetbal context and surrounding circumstances and
purposes in view of the linguistic education and experience of

12
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their users and their hearers or readers. A word has no meamng
apart from these factors; much less does it have an objective
meaning, one true meaning. (See Pacific Gas and Electric Co.
v. G. W. Thomas Drayage and Rigging Co., 442 P,2d 641, 643
(1968).)

Words find their meaning in context.

Mr., Vince Sombrotto, President of the National Association of Letter
Carriers, testliﬁc'd that in 1979 he participated in negotiating changes to
relevant portions of the Employee and Labor Relations Manual at issue In
this case. Asked if he knew the circumstances which gave rise to the
disputed language as a seltlement to a Step 4 grievance, Mr. Sombrotto
descabed the situation which led to the grievance as follows:

I had been hearing some, what I care to describe as horror

stories about letter carriers that were on-were injured on the

job and were beling, in their view, harassed by management by

being required to be assigned limited duty well beyond the

installation that they worked in and on tours that they--that

were alien to them.

[ recall a particular case in Texas where the carrier had to

go 90 miles to a different installation to go to work at 2:00 am.

in the moming when the carrier’s original starting time was

7:00 a.m,, and he worked unti! 3:30. And here he was tequired

to go 90 miles from his employing installation and report for
duty at 2:00 a.m. in the morning.

Q.  Sojust so we are clear, these were carriers who
had been injured on the job and who would be eligible for
worker's compensation if they weren’t working,

A.  Thatis correct.

13
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Q.  And did the NALC have a view as to why these
abuses were taking place?

A" Well, it was a tactic being used, at least from our
viewpoint, to harass people'to coie back to work whether they
are injured or not. They didn’t like the idea of paying
compensation to employees, And the easiest way to get them
off the compensation rolls was to assign them ta installations or
facilities within lnstallations that were difficult for them to get
to and tours that were just not within the work scheduling of
the cartier in the past,

As the Union’s concerns about the issue increased, the parties began
discussing the problem. Mr, Sombrotto testified as follows about the nature

- of those discussions:

Q. Do yourecall with whom you spoke and what the
substance of those djscussions was?

A. . Well, with the Postal Service, I believe I spoke to
Jim Gildea and Bill Henry, at least on some occasions.

Q. . And were attorneys involved in these
discussions?

A. Idon’trecall if attorneys were involved,

Q.  And do you recall whether the parties began to
" discuss the possibility of resolving the NALC's concerns?

A.  Yes. We were coming down to get to the point
where we could make agreements on a pecking order, as 1
recall we termed it, as to where—what would be a carrier's
rights that was on limited duty, where that carrier would be
assigned, when they would be assigned, and so on.

14
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And we came to the conclusion that the agreement,

ultimate agreement, was that they could--they would have to be

assigned in thelr own craf, in their own installation, on their

own tour of duty if there was work available under those

conditions.

Q. And did the agreement conteriplate the possibility

of assignment across craft lines if those conditions could not be

satisfied?

A.  Yes. (SeeTr., vol, 2, pp. 50-51.)

Discussions between the parties ultimately produced the present
language of ELM Section 546.141(a). President Sombrotto’s testimony
made clear that the parties anticipated that cross craft transfers would oceur.
Moéreover, the parties gave notice to other unions, specifically the APWU,
that the negotiations were occurring, and no one voiced any objection to the
agreement reached by management and the NALC on the language of ELM
Section 546.141(a).

Testimonial and documentary evidence about the context of the
decision to enact ELM Section 546,141(2) made clear that management
agreed to make cvery effort to assure that partially recoyered current
employees would not be assigned “alien” tours of duty at distant
installations. It is clear that a main purpose of the negotiation was to give

the Union and the affected employee a degree of control over how

reassignment would impact partially disabled workers. By using language
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chosen. by management within the context of the negotiation with the Union
meant that the Employer necessarily agreed to limit certaln of its managerial
prerogatives with respect to this category of employees.

Arbitrators long have recognized that, absent contractual restrictions,
minagement is charged 'w_ith making work assigiments. As one arbitrator
observed, “the right of the Company to assign work . .. is one of the
fundamental rights of management . , .. (See Olin Mathieson Chemical
Corp, 42 LA 1025, 1040 (1964).) Within the context of relevant

contractual limilations, “the concept of management rights includes all
decisions and activities relating to the direction and control of the

employer’s operations and property.” (See Gruenberg, The Common Law

of the Workplace, 92 (1998).) It, then, 1s necessary to determine if the

managérial limitation inherent in ELM Section 546.141(a) meant that
reassigning a full-time regular employee as a part-time flexible worker
violated the intent of the parties’ understanding,

Article 7.] () of the parties’ agreement sets forth the difference

between full-time and part-time employees. The parties agreed that a full-

time employee “shall be assigned to regular schedules consisting of five (5)

cight (8) hour days in & service week” and that pari-time employees “shall

be assigned to regular schedules of less than forty (40) hours in a service
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week, or shal] be available to work flexible hours as assigned by the
Employer during the course of 8 service week.” (See Joint Exhjbit No. 1, p.
15). The same cancept is contained in the Employer's agreement with the
Amgcrican Postal Workers Union. (See APWU Exhibit No. 18, p. 18.)

The contractual language makes clear that having the status of a part-
time flexible worker does not guarantee 40 hours of work a week., This
means that a partially disabled current employee will not necessarily receive
40 hours a week. Likewise, the flexibility inherent in the position of a part-
time flexible worker nigans that an employee’s schedule and tour of duty
cannot be guaranteed. Even though initially assigned ta a tour of duty
similar to a partially disabled.employee’s former position, there is no
contractual protection for such an individual if management should ¢choose
to change the employee's hours or schedule. The partially disabléci
employee's circumstances are complicated by the fact that the individual
would be a member of a new bargaining unit, and an exclusive bargaining
agent would not be able to enforce employee rights gained under a labor
contract to which it is not a party.

Inherent in shifting a worker from a full-time regular schedule to that
of a part-time flexible employee is a denial of enployee protections that

were gained through the settlement process which produced ELM Section
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employee across craﬂ- lines. Like the dispute before the arbitrator, the
transferring employee in the earlier 1993 case belonged originally to the_
carrier craft; and management placed the worker in the clerk craft after the
disabling injury.

Despite some factual similarities between the 1993 case and the "
present dispute before the arbitrator, there exists a significant &ﬂcrence
which supports a different view of the circumstances in this case and leads
to a different result. Reliance on the earlier case is not dispositive of the
current situation. The earlier decision continues to be relevant but is not a
key decision to be used in resolving this dispute.

In thie 1993 case, the partially disabled worker was a former
employee. The grievant in the dispute now before the arbitrator was still
employed at the point of the transfer. (See APWU's Exhibit No. 7, p. 5, and
Joint Exhibit No, 2.) This fact constitutes a fundamental distinction because
ELM Section 546.14] treats former and current employees differently.

ELM Section 546.141(b) addresses the reas;signment of former
partially disabled emplbyees. It states:

Former Employees. When a former employee has partially

recaovered from a compensable injury or disability, the USFS

must make every effort toward reemployment consistent with

medically defined work limitation tolerances. Such an
employee may be returned to any position for which he or she

19
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. 1s qualified, including a lower grade pdsition than that which
the employee held when compensation began. (See NALC
Exhibit No. 2, p. 49, emphasis added.)

With regard to “current” employees, the Employer promised that it
would “minimize any advetse or disruptive impact on the employee.” The
Employer made no such commitment with regard to “former” employees.'
Nor is the detailed “pecking order” established for current ex'nployees also
set forth for former employees. Morcover, the provision covering former
ampioyees make§ clear that such employees may be reassigned to lower
grade positions. The parties are presumed to have used language in a way
that made no part of it superfluous, and the basic differences in the two
ELM provisions makes it reasonable to conclude that management cléarly
intended to give current employees more protection than former employees,

It is a standard of contract interpretation that an interpretation is
preferred which gives meaning to all the verbiage in a provision over an

' interpretation which leaves.some of the language of no effect. A conclusion
that former and curent employees are to be treated the same way under the
ELM provision would render the additional language in one part of the
ELM meaningless, The difference in language reqqi:ed a difference in
interpretation with regard 1o protections guaranteed the two categories of

employees. Accordingly, it is reasonable to conclude that the 1993
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arbitration decision is significantly different from the current dispute before
the arbitrator and is not dispositive of this case.

Even though not dispositive, reasoning in the 1993 case is useful in
the present dispute to a certain extent. The 1993 case held that it may
violate conversion rights of part-time flexible employees in the gaining craft
to assign a former employee as a full-time regular employee, (See APWU
Exhibit No. 7, p. 29.) This proposition still has strength., The 1993 case
also held that the Employer is required to show why it is necessary to assign
an employee as a full-time regular worker or risk violating' conversjon rights
of pert-time flexible employees in the gaining craft, (See APWU Exhibit
No. 7, p. 25.) The reasoning remains sound and should provide a useful
guideline in future disputes.

According to the analysis set forth in the 1993 case, the Employer in
the current situétion would have the burden of showing why the disabled
employee is required to cross craft lines and retain her status as a full-time
regular employee. It might try to justify the action to the exclusive
representative of the gaining craft on the ground that to do otherwise would
violate management’s agreement with the NALC. Another circumstace,

however, makes application of the 1993 decision more difficult today,
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- The twg UniOﬂS. have discontinued joint bargaining. This fact greatly
impacts the relevance of the 1993 case to the current situation, The 1993
decision was affected by an underlying assumption which no longer exists.
That assumption was that both crafls were covered by esséntially the same
agreement and that compliance with the agreement for one craﬁ, in effect,
would satisfy the Empioyer’s obligation with regard to the other craft.

When the parties chose to negotiate separate agreements, they
separated from the past and wrote a new chapter in their relationship. As is
50 oﬁeln the case, however, they did not eviscerate ﬁe'past.' The past is
prologue to the future, and the parties brought it with them but in separate
contracts, ‘Their separateness, however, never forescok the tautly knit
structures set forth in numerous manuals, such as the Employee and Labor
Relations Manual.  The parties retained a balance between separateness
and overall organizational order, The two separate union universes
remained tightly connected by the somber realism of working fo.r one
employer. There are two universes in motion subtly proportioned by

separate contracts. The parties committed themselves to constructing a

balance between contracts while owing their allegiance to a single tradition.

Their individual contracts are 8 monument to a performance-oriented future.
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Rights of letter carriers and clerks are no longer determined
collectively. Management must be diligent in being certain that it can keep
promises it makes to each craft. If pramises to one craft infringe an rights
of another, the Employer is obligated to negotiate the authority to
implement such rights within the craft whose rights are being infringed,

“The APWU is correct in asserting that those reassignments and
reemployment decisionsunder Section 546 of the ELM must be
accomplished in accordance with commitments made by management in the
APWU agreement. Simply because complying with one agreement would
violate the other does not relieve management of its obligation to comply
with both.

In order to comply with ELM Section 546,141 (a), the Employer ls not
permitted to change the status of a disabled ernployee when switching
crafts; but if the employee is a full-time regular worker and there are part-
time flexible workers in the gaining craft, then reassigning the employee as
a full-time regular worker could viclate conversion rights of part-time
flexible employees in the gaining craft

Such an assessment, however, must be based on the APWU’s
agreement with the Employer, not that of the NALC. Whether or not suéh a

transaction violates the APWU agreement is not before the arbitrator in this
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dispute. The only question to be answered is whether transferring the
grievant to a part-time flexible position would violate the Employer's

obligation with regard to the NALC, That question must be answered in the

affirmative.
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AWARD

Having carefully considered all evidence submitted by the parties
concerning this matter, the arbitrator concludes that the Employer violated
its agresment with thé National Association of Letter Carriers when it
reassigued a full-tine regular, partially disabled, current employee of th;z
Carrier crafl to the Clerk craft as a part-time flexible worker., In accordance
with the agreement of the parties, the issue of remedy is remanded to all the
parties so that they may atienpt 1o agree on a hegotiated settlensent, The
arbitrator shall retain jurisdiction in this matter for 90 days from the date of
the report in order to resolve any problems resulting from the remedy in the
award. Itisso ordered and awarded, |

Respectfully submitted,

Ciher Gl

Carlton J. Snow
Arbitrator

pate. (-4 -9
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